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Sri Tapash Haldar 

-- Petitioner/ plaintiff     
  

-Vs.- 
Sri Jitendra Agarwala and Ors 

----- Opp. Parties/defendants  
 
Ld. Advocate appeared for the petitioner          : - Mr. K. Sarma 
Ld. Advocate appeared on behalf of OP  : - Mr. P.C. Sarma 
 

A petition filed under Order 1 
Rule 10 (2) read with Section 
151 and 153 of Code of Civil 
Procedure and finally came up 
for hearing on-06/08/2019. 
 

1. Instant Misc. case arisen out of a petition No. 925/19 filed under 

Order 1 Rule 10(2) R/W Section 151 and 153 by the petitioner/ 

plaintiff praying to implead the legal heirs of defendant No.1/ OP 

No.1 Sri Madhab Ch. Das who died leaving behind his wife, sons 

and daughter. 

2. Petitioner’s case:- Petitioner’s case appears to be in a short 

campus is that plaintiff/petitioner filed a suit against the 

defendants for specific performance of contract for sale of the 

suit room, described in the plaint schedule, requiring the 

defendants to execute and register the sale deed in favour of the 

plaintiff at the agreed consideration of Rs.3,75,000/- only. That 

after institution of the suit the Hon’ble court has fixed the next 

date i.e.10-05-2019 for service report and on 10-05-2019 the 

process server of the court has returned the summons with a 
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report that defendant No.1 Madhab Chandra Das has already 

expired on 27-12-2014 i.e. prior to institution of the suit. That it 

is pertinent to mention that prior institution of the present suit 

the plaintiff has sent a notice through his counsel to the 

defendants on 01-09-2018 and the defendant No.2 and 3 having 

received the said notice through their advocate also sent a reply 

dated 26-10-2018 to the counsel of the plaintiff but in the said 

reply the defendants nowhere mentioned about the demise of 

defendant No.1 Madhab Chandra Das. That at the time of the 

institution of the present suit the plaintiff had bonafide belief that 

the defendant No.1 was alive and for that bonafide belief the 

plaintiff has made him one of the defendant in this suit. That if 

the plaintiff had the prior knowledge about the death of the 

defendant No.1 then the plaintiff would have definitely made the 

heirs and legal representatives of the deceased defendant No.1 

in this suit instead of him. Hence, the petitioner/plaintiff prayed 

to implead said (i) Smt. Himani Das, W/o Late Madhab Ch. 

Das (ii) Sri Jewel Das @ Jitumoni Das, S/o Late Madhab 

Ch. Das (iii) Smt. Namita Das, D/o Late Madhab Ch. Das 

(iv) Smt. Rumi Das, D/o Late Madhab Ch. Das as defendant 

No.1(i) to 1(iv) for proper adjudication of the dispute. The 

petitioner/ plaintiff further pleaded that after death of Sri Madhab 

Ch. Das, right to sue survives on aforesaid legal heirs and 

successors, hence it is necessary to implead the heirs and legal 

successors of said Sri Madhab Ch. Das in his place in the suit. 

3. OP’s case:- Per contra, the O.P appeared and contested the 

case by filing written objection both in law and facts contending 

that the petition filed by the plaintiff/ petitioner for impleadment 

of the legal heirs of the deceased Madhab Ch. Das is not 

maintainable at this stage. That it is evident that the plaintiff 

instituted the suit against a dead person. The suit was filed on 

22/04/2019 whereas the defendant No.1, Madhab Ch. Das, had 

expired on 27/12/2014. Apparently, Madhab Ch. Das expired 

long back prior to the institution of the suit. That a suit against a 
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dead person is nullity. The provision of Order 1, Rule 10(2) or 

even Order 22 of the CPC does not apply in a case where the 

suit was instituted against a dead person. No impleadment or 

submission in such a situation is permissible. That it is worth 

noting that the petitioner had knowledge about the death of the 

said Madhab Ch. Das prior to the institution of the suit. It is 

further pleaded that petitioner has his business/ professional 

establishment near the suit land and the residence of Madhab 

Ch. Das. That the petitioner averred in paragraph 4 of the 

petition that the counsel of deceased defendant had also sent 

reply in response to the legal sent by plaintiff is false and denied 

by this Opp. party. That the Opp. party admits to the extent that 

the Opp. party on receipt of the legal notice dated 01/09/2018 

and sent his reply through his advocate on 26/10/2018. The 

reply was sent on behalf of the present Opp. party and not on 

behalf of the deceased defendant. Under the above said 

grounds the O.P’s prayed to dismiss the petition filed under 

order-1 Rule-10(2) of CPC. 

DISCUSSION, DECISIONS AND REASONS THEREOF 

4. During the hearing stage neither side have adduced any forms 

of oral as well as documentary evidences before this court. 

Learned Advocate appearing on behalf of the petitioner/plaintiff 

vehemently argued that prayer of the petitioner is very much 

maintainable as the plaintiff/petitioner was unknown about the 

death of defendant no-1 at the time of filling the suit.  

5. Per contra, Learned Advocate appearing on behalf of the 

defendant strenuously argued that plaintiff/petitioner knowing 

about the death of defendant no-1 falsely filed this suit against 

the dead person and as such instant prayer filed for 

impleadment of the legal heirs of the defendant no-1 is not 

tenable in the eye of the law and liable to the dismissed with 

cost.  

6. I have heard both the sides and perused the entire case record 

carefully and it divulges from the case record that 

plaintiff/petitioner has brought instant lawsuit against the 
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defendants praying for specific performance of contract for sale 

of the suit room, described in the plaint schedule, requiring the 

defendants to execute and register the sale deed in favour of 

the plaintiff at the agreed consideration of Rs.3,75,000/- only 

within such time as court may fix. It further disclosed from the 

case of T.S No-24 of 2019, that after admitting the suit for 

hearing summons was issued against the defendants and 

process server of the court has submitted his report dated-10-

05-2019 stating that defendant No.1 Madhab Chandra Das has 

already expired on 27-12-2014 i.e. prior to institution of the suit. 

Hence, it seen that defendant no-1 died prior institution of the 

suit. 

7. Now questions is whether the plaintiff/petitioner knowing about 

the fact of death of defendant no-1 filed instant lawsuit against 

the defendants? The O.P’s of this case who are admittedly the 

defendants of T.S No-24/19 have categorically stated that 

plaintiff/petitioner knowing about the fact of death of defendant 

no-1 instituted the suit against a death person and now the 

prayer for impleadment is not maintainable. Whether the 

plaintiff/petitioner was have knowledge about the death of 

defendant no-1 at the time of institution of the suit? The 

question that divulges from the pleadings on record has to be 

adjudicated in this case.  

8. The pleadings on record further disclosed that present O.P’s 

have replied the legal notice of the petitioner and nowhere in 

the legal notice have they mentioned that defendant no-1 

already died. Hence, it is very hard to believe that petitioner 

knowing about the fact of death of defendant no-1 brought 

instant lawsuit against him having knowledge about the legal 

implications. It is a suit filed for specific performance of contract 

and petitioner/plaintiff prayed for passing decree of specific 

performance against the defendants/O.P’s and considering the 

factual matrix of this case this court observed that only a fool 

can institute a suit of like nature against a death person. The 

petitioner/plaintiff ought of have filed the suit impleading the 

legal heirs of the defendant no-1 if the petitioner was have 

constructive knowledge about the death of defendant no-1. 
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Hence, the plea of O.P’s regarding knowledge of petitioner 

regarding death of defendant no-1 prior institution of the suit is 

not appears to be tenable considering the attending 

circumstances of this case.  

9. Now pertinent questions disclosed from the pleading on record 

that whether the legal heirs of defendant no-1 can be impleaded 

by exercising the power conferred under order-1 rule 10(2) of 

CPC. It is admitted propositions of law that in 

suits for specific performance, the following persons are to be 

considered as necessary parties: (i) the parties to the contract 

which is sought to be enforced or their legal representatives; (ii) 

a transferee of the property which is the subject matter of the 

contract. A person who has a direct interest in the subject 

matter of the suit for specific performance of an agreement of 

sale may be impleaded as a proper party, on his application 

under Order 1 Rule 10 CPC. 

10. Order 1 Rule 10 of the Code enables the Court to add any 

person as a party at any stage of the proceedings, if the person 

whose presence in Court is necessary in order to enable the 

Court to effectively and completely adjudicate upon and settle 

all the questions involved in the suit. Avoidance of multiplicity of 

proceedings is also one of the objects of the said provision. 

Order 1 Rule 10 of the Code empowers the Court to substitute a 

party in the suit who is a wrong person with a right person. If 

the Court is satisfied that the suit has been instituted through a 

bona fide mistake, and also that it is necessary for the 

determination of the real matter in controversy to substitute a 

party in the suit, it may direct it to be done. When the Court 

finds that in the absence of the persons sought to be impleaded 

as a party to the suit, the controversy raised in the suit cannot 

be effectively and completely settled, the Court would do justice 

by impleading such persons.  

11. Order 1 Rule 10(2) of the Code gives wide discretion to the 

Court to deal with such a situation which may result in 

prejudicing the interests of the affected party if not impleaded in 

the suit, and where the impleadment of the said party is 

necessary and vital for the decision of the suit. 
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12. Hon’ble Supreme Court in the case of Karuppaswamy and 

Ors. vs C. Ramamurthy, 1993 (4) SCC 41 has permitted the 

plaintiff to modify the application filed by him under Order 22 

Rule 4 of the Code to make it an application under the 

provisions of Sections 151 and 153 of the Code. In the said case 

also the suit was filed against a dead person. 

13. Hon’ble Supreme Court in a recent judgment referred as 

Pankajbhai Rameshbhai Zalavadia Vs. Jethabhai 

Kalabhai Zalavadiya through Lrs. AIR 2018 SC 490, 

observed that there is no bar for filing the application under 

order -1 rule 10, even when the application under order 22 Rule 

4 was dismissed as not maintainable under the facts. It is 

further held by the Hon’ble Apex Court that the legal heirs of the 

deceased person such a matter can be added in the array of the 

parties under order-1 Rule-10 of CPC read with section-151 of 

CPC subject to the plea of limitation contemplated under order 7 

rule 6 of CPC and section-21 of Limitation Act to be decided 

during the course of trial. Hon’ble Supreme Court further 

decided that Court has wide discretion to deal with a situation 

which may result in prejudicing the interests of the affected 

party if not impleaded in the suit, and where the impleadment of 

said party is necessary and vital for the decision of suit. 

14. Hence, in the light of decision of Hon’ble Apex Court of the 

country this court finds that in respect of impleading the legal 

heirs of the deceased person in a lawsuit the court has wide 

jurisdiction to deal with a situation which may result in 

prejudicing the interests of the affected party if not impleaded in 

the suit, and where the impleadment of said party is necessary 

and vital for the decision of suit. 

15. Applying the ratio of Hon’ble Apex Court, this court finds that 

certainly the petitioner was not aware about the death of the 

defendant no-1 prior institution of suit and on the basis of the 

report of process server the plaintiff came to know about the 

death of plaintiff on-10/05/2019 and on-06/06/19 the 

plaintiff/petitioner filed instant misc case for impleading the legal 

heirs of defendant no-1. Considering the factual matrix of this 

case, this court finds that right to sue the legal heirs of the 
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defendant no-1 also survives and to prevent the multiplicity of 

the proceeding and to decide the real points of controversy 

between the parties, this court finds that legal heirs of the 

defendant no-1 is required to impleaded in this suit.  

16. In the result considering the aforesaid discussions, the court is 

of considered opinion that prayer of petitioner not suffers from 

any shortcomings rather it liable to be accepted. More also, the 

O.P’s of this case not going to be prejudiced upon the 

impleadment of the legal heirs of the defendant no-1 who died 

prior institution of the suit. Hence, prayer of the petitioner is 

allowed without any cost.  

ORDER 

17. In the result, the prayer of the petitioner for impleading legal 

heirs of defendant no-1 is allowed without cost. Both the sides 

shall be their respective cost as neither parties have adduced 

evidence in this case.  

18. Misc. (J) case is disposed of accordingly.           

 

  
 

 

 

 

 

 

 

 

 

Civil Judge 
Sonitpur, Tezpur 


